STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
IN RE:  BETTY BURNEY,

Respondent . Case No. 01-4246EC

N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a formal hearing in this case on January 29,
2002, in Jacksonville, Florida.

APPEARANCES

For Advocate: Virlindia Doss, Esquire
Departnent of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

For Respondent: No appearance

STATEMENT OF THE | SSUES

Whet her the Respondent viol ated Subsection 112.3145(2)(b),
Florida Statutes (1996 Supp.), by failing to file a CE Form 1,
Statenent of Financial Interests, wthin 30 days of her
appointnment to the Northeast Florida Regi onal Planni ng Counci
and/ or Subsection 112.3145(2)(b), Florida Statutes (1997), by
failing to tinely file her 1997 CE Form 1, Statenent of

Fi nanci al I nterests.



PRELI M NARY STATEMENT

After consideration of a Report of Investigation of a
Conpl ai nt, and upon the recommendati on of its Advocate, on
June 13, 2001, the Florida Conm ssion on Ethics (Conm ssion)
entered an Order Finding Probable Cause to believe that the
Respondent, Betty Burney, violated Section 112.3145, Florida
Statutes. On Cctober 29, 2001, this case was forwarded to the
Division of Adm nistrative Hearings for assignnent to an
Adm ni strative Law Judge. On Cctober 30, 2001, the case was
assigned to the undersigned Adm nistrative Law Judge. On
Novenber 26, 2001, the case was set for hearing on January 29
and 30, 2002, in Jacksonville, Florida.

The final hearing was held January 29, 2002, in
Jacksonville, Florida. The Advocate presented two w tnesses:
Brian Teepl e, Executive Director, Northeast Florida Regi onal
Pl anni ng Council, and Franki e Kni ght, Candi date and Records
Director, Supervisor of Elections Ofice, Duval County, Florida,
and of fered six exhibits which were received into evidence and
nunbered Exhibits 1-6. The Respondent, Betty Burney, failed to
appear at the final hearing. A Transcript was ordered and fil ed
with the Division of Admi nistrative Hearings on February 7,
2002. The Advocate submtted a Proposed recomended Order which

was thoughtfully considered by the undersigned.



FI NDI NGS OF FACT

Based on the evidence presented, the follow ng findings of
fact are nmde:

1. The Respondent, Betty Burney, was appointed to the
Nort heast Fl orida Regi onal Planning Council on Cctober 16, 1996,
for a termexpiring Cctober 1, 1998.

2. The Northeast Florida Regional Planning Council is a
br oad- based agency that is authorized by Section 186. 504,
Florida Statutes. The Northeast Florida Regional Planning
Council has two primary statutory responsi bilities:
(1) reviewi ng | ocal government conprehensive plans under Section
163. 3174, Florida Statutes; and (2) coordinating the
devel opnents of regional inpact process under Section 380. 06,
Florida Statutes. Both of these activities are | and pl anni ng
responsibilities.

3. The Respondent, as a nenber of the Northeast Florida
Regi onal Pl anning Council, held a public position and, as such,
was subject to the requirenments of Subsection 112.3145(1)(a),
Fl ori da Stat utes.

4. As a nenber of the Northeast Florida Regional Planning
Council, the Respondent was required to file a CE Form 1,
Statenent of Financial Interests, within 30 days of her

appoi nt nent .



5. The Respondent was specifically advised of the
requirenent to file a CE Form1, Statenent of Financi al
Interests, within 30 days in her appointnent letter. In
addi tion, the Executive Director of the Northeast Florida
Regi onal Pl anning Council reviewed this requirenent with the
Respondent in an orientation session. The disclosure required
to be filed wthin 30 days woul d have been for cal endar year
1995.

6. The Respondent did not file a CE Form 1, Statenent of
Financial Interests, within 30 days of her appoi ntnent.

7. The Respondent filed a CE Form 1, Statenent of
Financial Interests, dated April 21, 1997, for the cal endar year
1996.

8. As a nenber of the Northeast Florida Regional Planning
Council, the Respondent was required to file a CE Form 1,
Statenent of Financial Interests, for the year 1997.

9. The 1997 CE Form1, Statenent of Financial Interests,
was due to be filed by July 1, 1998, with a grace period
extending to Septenber 1, 1998.

10. The Respondent's nane was on the |list of persons
required to file financial disclosures provided to the Duval
County Supervisor of Elections by the Ethics Comm ssion in 1998,

filings required for cal endar year 1997.



11. A CE Form 1, Statenent of Financial Interests, was
mai l ed to the Respondent by the Duval County Supervisor of
El ections for 1997. Wen the Respondent failed to file her
financial disclosure by July 1, 1998, the Duval County
Supervi sor of Elections sent her a certified letter notifying
her of her delinquency.

12. The Respondent did not claimthe certified letter, and
never filed a CE Form 1, Statenent of Financial Interests, for
the year 1997.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Subsection 120.57(1), Florida Statutes.

14. Section 112.322, Florida Statutes, and Rul e 34-5.0015,
Fl orida Adm nistrative Code, authorize the Conm ssion to conduct
i nvestigations and to make public reports on conplaints
concerning violations of Part 111, Chapter 112, Florida Statutes
(the Code of Ethics for Public Oficers and Enpl oyees).

15. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

i ssue in the proceedings. Departnent of Transportation v.

J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1981). The standard of proof in a proceeding in



whi ch the Comm ssi on seeks penalties under Subsection 112. 3145,
Florida Statutes, is "clear and convincing" evidence. Lathamyv.

Fl ori da Conm ssion on Ethics, 694 So. 2d 83 (Fla. 1st DCA 1997).

Therefore, the Advocate, on behalf of the Comm ssion, has the
burden of establishing by clear and convi nci ng evi dence the
el ements of the Respondent's alleged violations.

16. The Respondent was appointed to the Northeast Florida
Regi onal Pl anning Council on Cctober 16, 1996. Therefore, the
applicable law is Subsection 112.3145(2)(b), Florida Statutes,
(1996 Supp.), which provides:

Each state or |l ocal officer and each
speci fied state enpl oyee shall file a
statenment of financial interests no |ater
than July 1 of each year. Each state or
| ocal officer who is appoi nted and each
specified state enpl oyee who i s enpl oyed
shall file a statenent of financi al
interests within 30 days fromthe date of
appointnment or, in the case of a specified
state enpl oyee, fromthe date on which the
enpl oynent begi ns, except that any person
whose appointnent is subject to confirmation
by the Senate shall file prior to
confirmation hearings or within 30 days from
t he date of appointnment, whichever cones
first.

17. Subsection 112.3145(1)(a)2, Florida Statutes (1996
Supp.), defines "local officer" as:

Any appoi nted nmenber of a board;
comm ssion; authority, including any
expressway authority or transportation
authority established by general |aw
comunity college district board of
trustees; or council of any political



subdi vi sion of the state, excluding any
menber of an advisory body. A governnent al
body with | and- pl anning, zoning, or natural
resources responsibilities shall not be
consi dered an advi sory body.

18. As a nenber of a governnental body w th |and-planning
responsibilities, the Respondent was a "local officer"” as the
termis defined in the statute. The testinony established that
she failed to make the initial disclosure required by | aw, and
there is no question that she violated Subsection 112.3145(2),
as al |l eged.

19. The Respondent is alleged to have failed to make
di sclosure in 1998, for cal endar year 1997. Wile there were
sonme changes to Section 112.3145 in 1997, the applicable
portions, quoted above, remained the sane.

20. The Respondent remai ned a nmenber of the Northeast
Fl ori da Regi onal Pl anning Council in 1997 and, as a nenber and

"l ocal officer," was required to make financial disclosure for
that year. Financial disclosure for cal endar year 1997 was due
July 1, 1998, with a grace period extending to Septenber 1,
1998. The Respondent did not file the required financi al
di scl osure for cal endar year 1997.
PENALTY
21. Section 112.317, Florida Statutes, sets out the

penalties available on finding of a violation of the Code of

Ethics, with the maxi mum dol |l ar anmount bei ng $10, 000 per



allegation. 1In this case the Respondent exhibited conplete
indifference to the filing requirenents. Despite being advised,
both in her appointnent |letter and by the Executive Director of
t he Northeast Florida Regional Planning Council, of the
necessity of filing within 30 days, she not only m ssed the
deadl i ne but never filed at all. In April 1997, she did file a
CE Form1, Statenent of Financial Interests (for cal endar year
1996), the copy of which revealed on its face a |arge-print
warning that failure to nmake discl osure exposes the officer to
fines of up to $10,000. Neverthel ess, the next year, she failed
to make required annual disclosure.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order and public report be entered
finding that the Respondent, Betty Burney, violated Subsection
112. 3145(2)(b), Florida Statutes, in the two instances all eged,
and inposing a civil penalty of $2,000 for her failure to file a
CE Form 1, Statenent of Financial Interests within 30 days of
her appointnent to the Northeast Florida Regional Planning
Counci| and $2,000 for her failure to file her 1997 CE Form 1,

Statenent of Financial Interests for a total fine of $4, 000.



DONE AND ENTERED t hi s

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Betty Burney
2553 Sout el
Jacksonvi l | e,

Drive

Virlindia Doss, Esquire

Departnent of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399

Kaye Starling, Agency Cerk
Commi ssi on on Ethics

2822 Rem ngton Green Circle,

Post O fice Drawer 15709
Tal | ahassee, Florida 32317
Philip C. daypool, General
Conmmi ssion on Ethics

2822 Rem ngton Green Circle
Post O fice Drawer 15709
Tal | ahassee, Florida 32317

20t h day of February, 2002, in

Fl ori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 20th day of February, 2002.

Florida 32208

- 1050

Suite 101

- 5709

Counsel

- 5709



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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